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REMARKS 

Claims 1 to 10. 15 to 30, 32. 33, 38 to 49, 51. and 52 have been canceled from 

the application. New daim 60 has been added to the application. 

In paragraph no. 1 of the ofRce action, claims 1 to 34 and 37 to 63 were 

provisionally rsjected under the judicially created doctrine of obviousness-type double 

patenting as being unpatentable over claims 1 to 16 of copending patent application no. 

10/801,734, A terminal disclaimer r^ating to oopending patent application no. 

10/801.734, in compUance with 37 CFR 1.321(c). is being filed with this amendment. 
Accordingly, the withdrawal of the provisional rejection of claims 1 to 34 and 37 to 53 

under the judicially created doctrine of obviousness-type double patenting is solicited. 

In paragraph no. 2 of the office action, claims 2 to 5, 15 to 26, and 38 to 45 were 
rejected under 36 USC 112, second paragraph, as being indefinite for failing to 
partTculariy point out and distinctly claim the subject matter which applicant regards as 
the invention. The rejection asserts that the limitations in these claims, tested In 
accordance with ASTM Test Designation C1338-00", D2020-92", orQ2l-98'. render the 
claims vague and indefinite. Claims 2 to 5, 16 to 26, and 36 to 45 have been canceled. 
Accordingly the rejection of claims 2 to 5, 16 to 26, and 38 to 45 under 35 USC 112. 
second paragraph, is moot. 

In paragraph no. 3 of the office action, claims 1 to 5. 12 to 26, 31. 35 to 45, 50. 
54. and 55 werB rejected under 35 USC 102(b) as being anticipated by Symons (USPN 
6.123.795). Claims 1 to 5. 15 to 26, and 38 to 45 have been canceled. New claim 60 in 
now the only independent claim directed solely to a fungi resistant asphalt. The fungi 
resistant asphalt of daim 60 and dependent daim 11. as well as the fungi resistant 
asphalt Of amended independent daim 12. amended Independent daim 13 and 
dependent dalms 14, 31, 34. 35, and 36, and amended independent daim 37 and 
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dependent claims 50. 53, 54, and 55 consists o f asphalt: a ftinai arowth-inhibftina aaent 
. comprising 2-f4-Thiazolvl^ Benzimtdaz o le with the 2-(4-Thiazolvn Renzimidazole present 
in the asphalt in an amount betvueen 2 0 0 and 2000 npm wherein the asphalt is fung i 
growth resistant: and an essenti al plant oil odor-reducinQ addith/e in the asphalt an 
mom approximating 1 part bv weight e ssential nJant oil Ddor..reducina additive to 
10.000 parts bv wftiqht ph^H 

Symons discloses a sheet material comprising a lignoceflulosic material such as 
flbert»oard that is impregnated with a composition that Includes from ,25% to 30% by 
weight anhydride, from 1.5% to 60% by weight isocyanate resin, from 6% to 40% by 
weight bitumen, asphalt, coal tar and pitch, and may Include a fungicidB. 

The Symons composition is not a ftingi resistant asphalt but a composition of an 
anhydride and an isocyanate resin that only includes from 5% to 40% by weight bitumen, 
asphalt, coal tar and pitch. Unlike claims 60, 12, 13, and 37 and the claims depending 
therefrom, Symons does not disclose or suggest a fungi resistant asphalt that is solely 
made up of_asphaft; a funoi om wth-inhibitina agent com pr ising 2.^4-Thia7niYl) 
Benzimldazoie with the 2-f4.ThiazQlvl> BfinrimM^> o ie presBnt in ^ asphalt in «n 
amount between 200 and 2000 ppm wherein th^ ^cp halt is fiinni .^stant- »nH 

^entlal plant oil odor-reducina addith«. in w,^ ^ s ohaft an amnnn^ aporoximatinq l 
part by weight Pf^ntial plant oil onor-redudno ^Hiti y e to mnnn p^r^ Ky ...^^^^T 
MM- In view of the amendments to the claims and for the reasons set fbrth above, 
the Withdrawal of the rejecHon of the claims as anticipated by Symons is requested and 
the allowance of claims 60, 1 1 to 14. 31. 34 to 37. 50. and 53 to 55 is aofidted. 

In paragraph no. 4 of the office action, claims 6 to 8, 27 to 30. and 46 to 49 were 
rejected under 35 USC 103(a) as being unpatentable over Symons (USPN 6,123.795) in 
view Of inoue (USPN 4.629.645). Claims 6 to 8, 27 to 30. and 46 to 49 have been 
canceled. However, the fungi resistant asphalt of new fungi resistant asphalt claim 60 
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and dependent dafm 1 1, as vweii a^4lg^g|i}^istant asphalt of amended Independent 
daim 12, amended independent claim 13 and dependent claims 14, 31. 34, 35, and 36, 
and amended independent claim 37 and dependent claims 50. 53. 54. and 55 consists 
of_asphall; a fungi qrowth-inhlbltinQ aH< >nt comprising 2-f4-Thiazolv|) Benzimidazola wHh 
the 2-(4-Thiazolvi^ Benyimidazoie pres e nt in the asnhalt in an amount befa/een 2QQ and 
20QQ PPm wherein the asphalt is funni neslstflnl: a n d an easential plant oil odor-. 

reducing additive in the asphalt a n amount approximatina 1 part bv weight essential 
Plant oil odor-redudng additive to IQ OO Q parts tw vueioht asphalt. Accordingly, the 
rejection of daims 6 to 8. 27 to 30. and 46 to 49 will be discussed in connection with 
daims 60. 1 1 to 14, 31 . 34 to 37. 50, and 53 to 55. 

Symons disdoses a sheet material comprising a lignocellulosic material such as 
fiberlmanJ that is impregnated with a composition that includes from .25% to 30% by 
weight anhydride, from 1.5% to 60% by weight isocyanate resin, from 5% to 40% by 
weight bitumen, asphalt, coal tar and pitch, and may indude a fungidde. 

Inoue disdoses a mold tnWbitive coated film adapted to be adhesively stuck to an 
object such as a wall, ceiling or the like. One of the fungi growth inhibiting agents 
disdosed is 2-(4-Thlazolyl) Benzlmklazole in an amount from 0.05 to 10% by weight of 
the coating. 

While Inoue disdoses the use of 2-(4-Thiazolyl) Benzimidazple as a mold 
inhibiting agent in a coated film composition. Inoue like Symons fails to disdose suggest 
the use of 2-(4.Thiazoly|) BenzimWazole In the amounts set forth in daims 60. 11 to 14. 
31. 34 to 37. 50. and 53 to 55 in a fungi resistant asphalt that is solely made up of 
asphalt; a ftinql nrovyth-inhihitinn ;^nent comn^^r^ ^.f ^xhiazoM^ B.n..miHo...^ ..... 
th e 2.C4-ThiazolW) BenzimidaTole nn^sPnt in fh. -. ^ 

20Q0 ppm whe,Pfn the asphalt is funnI nrnwih n^^.. ^ 

reducing addltiyp In the asphalt an amo.mt .nnrn.in^atina i 
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plant oil odor-reducing additive to 10.000 n g us bv vi^roht a^nhaif in view of the 
amendmerrlB to the dalms and for the reasons set forth alwve, the allowance of claims 
60. 11 to 14, 31 , 34 to 37, 50, and 63 to SS over Symons and Inoue is solicited. 

In paragraph no. 5 of the office action, claims 9, 32. and 51 were rejected under 
35 use 103(a) as being unpatentable over Symons (USPN 6,123,795) in view of 
Fischer et al (WO 01/72125 A2). While dalms 9. 32, and 51 have been canceled, the 
fungi resistant asphalt of new claim 60 and dependent claim 11, as well as the lungi 
resistant asphalt of amended independent claim 12, amended independent daim 13 and 
dependent daims 14, 31. 34, 35. and 36, and amended independent daim 37 and 
dependent claims 50, 63. 54. and 55 consists o f asphalt: afMnoi arowth-inhibitinQ agent 
fi pmprisinq 2-<4-Thiazolv» Benamidayol e with the 2.r4-Thtazolvll Benamidazde present 
i n the asphgft in an amotjnt between 2 0 0 and 2000 npm wherein the asphalt Is funni 
flrowth resistant; and an essential plant oil odor-reducina :,ddrtivB in the «^hatt an 
amount approximatinq 1 part bv weight ess e ntial plant nil .^njor-redudna adrilth/^ tn 
10.000 p arts bv weight asphalt. 

Symons disdoses a sheet material comprising a lignoeellulosic material sudi ae 
fiberboard that is impregnated with a composition that indudes from .25% to 30% by 
weight anhydride, from 1.5% to 60% by weight Isocyanate resin, from 5% to 40% by 
weight bitumen, asphalt, coal tar and pitch, and may indude a fungidde. 

Rsdieret al disdoses active compound combinations comprising Icnown cyclic 
ketoenols on the one hand and other known insectiddally adive compounds on the 
other hand which are highly suitable for controlling animal pests sudi as inseds and 
undesired acarids. Fischer et al indicates that bitumen or bituminous substances may 
be used in sud, compounds as binders in amounts up to 10% by weight and that other 
agents sud, as color^ts. pigments, water repellanls. odour^Wng agents, and 
inhibitore or anbcortosive agents and the Hke can also be used in such compounds. 
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The Symons composrtion is not a fungi resistant asphalt but a composition of an 
anhydride and an isocyanale resin that only includes from 5% to 40% by weight bitumen, 
asphalt, coal tar and pitch. While Fischer et al discloses compounds having insecticidal 
and acaricidal properties that can include small amounts of bituminous substances as a 
binder and odour^Dasking agents, neither Symons nor Fischer et al disclose or suggest 
a fungi resistant asphalt that is solely made up o f asphalt; a funoi arowth-inhibiHna agent 
comprisrng 2-f4-Thiazolvn Benzimidaz o ie with the 7-^4^-miazolvn Benzimidazole nreaent 
in the asohalt in an amount befawee n 200 and 2000 pom wherein the asphalt is funoi 
flfowth resistant: and an essential plant oU odor-re dudno addifive In the asphalt an 
aroount aporoximatinq 1 part bv iweiaht essential plant oil odor-feduclna addHive to 
10,000 parts bv weight asphalt. For the reasons set forth above, the allowance of clajms 
60, 1 1 to 14, 31 . 34 to 37, 50. and 53 to 55 over Symons and Fischer et alls soficited. 

In paragraph no. 6 of the office action, dalms 10, 11, 33, 34, 52, and 53 were 

rejected under 35 USC 103(a) as being unpatentable over Symons (USPN 6,123,795) In 

view of Inoue (USPN 4.629,645) and Beilfuss et al (US 2001/002171 1 Al). Claims 10, 

33. and 52 have been canceled. Claims 11, 34. and 53 still remain under consideration. 

Beilfuss et al disclose the use of fungicide and a stabilizer, such as zinc 

pyrfthlone in water-based industrial products, household products, and cosmetic 

products. However. Beilfuss et al does not otherwise supplement the disclosures of 

Symons and Inoue. /\ccordingly, daims 11. 34. and 63 are patentable over Symons, 

Inoue. and Beilfuss et al for the same reasons discussed above In connection with the 

rejection of paragraph no. 4 of the offloe action based on Symons and Inoue. 

Claims 56 to 59 have been rejected under 35 USC 103(a) as being unpatentable 

over Fields (US 2003/0129899 Al) in view of Grubka (USPN 5.573.810). 

Fields discloses a fibrous mat that can be made of synthetic fibers and saturated 
with asphalt. 
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Gmbka discloses the appHcation of granules or particles upon the exposed 
surfaces of roofing shingles wherein, to combat the growth of fungus, algae and other 
microorganisms, the granules or particles are composed of or contain copper or other 
metals such as zinc or are particles of metallic zinc or copper. 

However, unHI<e claim 56 and the claims depending therefrom, neither Fields nor 
Grublca disclose or suggest a fungi resistant asphalt containing sheet material that has a 
noniibrous polyester or polycarhonat^^ polymeric film base sheet with a fungi resistant 
asphalt layer on a first major surface of the polymerfc film base sheet that consists of 
gsphaH; a fijnfli qrowth-inhibitinQ aoent c omorislno 2-f4-Thlaaolvn Ronzimidazote v>«th 
fh^ 2-f4-Thiazoivl) Benzimidazola Dr«»nt in the asnhaH in an amount h^hiveen 200 and 
2000 ppm wherein the asphalt Is funol growth re s istant: and an i^ssential plant oil odnr- 
£ e«iucinq additive in the asphalt an amount «n » roximatinQ 1 nart bv weight ^s^tim 
Bia nt oil odor-TBdMcinq additive to 10.000 ^ weight a^nh^tt In view of the 
amendments to claims S6 to 59 and for the reasons set forth above, the allowance of 
claims 56 to 59 over Fields and Grubka is soMcrted. 
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